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(n) E-filer. A party or representative 
who has registered to engage in e-filing 
under paragraph (e) of § 1201.14. 

[54 FR 53504, Dec. 29, 1989, as amended at 58 
FR 36345, July 7, 1993; 59 FR 65235, Dec. 19, 
1994; 68 FR 59860, Oct. 20, 2003; 69 FR 57628, 
Sept. 27, 2004; 73 FR 10129, Feb. 26, 2008] 

Subpart B—Procedures for 
Appellate Cases 

GENERAL 

§ 1201.11 Scope and policy. 
The regulations in this subpart apply 

to Board appellate proceedings except 
as otherwise provided in § 1201.13. The 
regulations in this subpart apply also 
to appellate proceedings and stay re-
quests covered by part 1209 unless 
other specific provisions are made in 
that part. These regulations also apply 
to original jurisdiction proceedings of 
the Board except as otherwise provided 
in subpart D. The regulations in this 
subpart apply also to appellate pro-
ceedings covered by part 1210 unless 
other specific provisions are made in 
that part. It is the Board’s policy that 
these rules will be applied in a manner 
that expedites the processing of each 
case. It is the Board’s policy that these 
rules will be applied in a manner that 
ensures the fair and efficient proc-
essing of each case. 

[72 FR 56884, Oct. 5, 2007, as amended at 73 FR 
21023, Apr. 18, 2008] 

§ 1201.12 Revocation, amendment, or 
waiver of rules. 

The Board may revoke, amend, or 
waive any of these regulations. A judge 
may, for good cause shown, waive a 
Board regulation unless a statute re-
quires application of the regulation. 
The judge must give notice of the waiv-
er to all parties, but is not required to 
give the parties an opportunity to re-
spond. 

§ 1201.13 Appeals by Board employees. 
Appeals by Board employees will be 

filed with the Clerk of the Board and 
will be assigned to an administrative 
law judge for adjudication under this 
subchapter. The Board’s policy is to in-
sulate the adjudication of its own em-
ployees’ appeals from agency involve-

ment as much as possible. Accordingly, 
the Board will not disturb initial deci-
sions in those cases unless the party 
shows that there has been harmful pro-
cedural irregularity in the proceedings 
before the administrative law judge or 
a clear error of law. In addition, the 
Board, as a matter of policy, will not 
rule on any interlocutory appeals or 
motions to disqualify the administra-
tive law judge assigned to those cases 
until the initial decision has been 
issued. 

§ 1201.14 Electronic filing procedures. 
(a) General. This section prescribes 

the rules and procedures by which par-
ties and representatives to proceedings 
within the MSPB’s appellate and origi-
nal jurisdiction may file and receive 
documents in electronic form. 

(b) Matters subject to electronic filing. 
Subject to the registration require-
ment of paragraph (e) of this section, 
parties and representatives may use 
electronic filing (e-filing) to do any of 
the following: 

(1) File any pleading, including a new 
appeal, in any matter within the 
MSPB’s appellate jurisdiction (§ 1201.3); 

(2) File any pleading in any matter 
within the MSPB’s original jurisdic-
tion (§ 1201.2); 

(3) File a petition for enforcement of 
a final MSPB decision (§ 1201.182); 

(4) File a motion for an attorney fee 
award as a prevailing party (§ 1201.203); 

(5) File a motion for compensatory or 
consequential damages (§ 1201.204); 

(6) Designate a representative, re-
voke such a designation, or change 
such a designation (§ 1201.31); or 

(7) Notify the MSPB of a change in 
contact information such as address 
(geographic or electronic mail) or tele-
phone number. 

(c) Matters excluded from electronic fil-
ing. Electronic filing may not be used 
to: 

(1) File a request to hear a case as a 
class appeal or any opposition thereto 
(§ 1201.27); 

(2) Serve a subpoena (§ 1201.83); or 
(3) File a pleading with the Special 

Panel (§ 1201.173). 
(d) Internet is sole venue for electronic 

filing. Following the instructions at e- 
Appeal Online, the MSPB’s e-Appeal 
site (https://e-appeal.mspb.gov), is the 
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only method allowed for filing elec-
tronic pleadings with the MSPB. The 
MSPB will not accept pleadings filed 
by electronic mail (e-mail). 

(e) Registration as an e-filer. (1) Reg-
istration as an e-filer constitutes con-
sent to accept electronic service of 
pleadings filed by other registered e-fil-
ers and documents issued by the 
MSPB. Except when filing a new appeal 
within the MSPB’s appellate jurisdic-
tion (§ 1201.3), no party or representa-
tive may file an electronic pleading 
with the MSPB unless he or she has 
registered with the MSPB as an e-filer. 

(2) With the exception of a designa-
tion of a representative by a party who 
is an individual, the exclusive means 
for a party or representative to reg-
ister as an e-filer during an MSPB pro-
ceeding is to follow the instructions at 
e-Appeal Online (https://e-ap-
peal.mspb.gov). 

(3) When a party who is an individual 
is represented, the party and the rep-
resentative can make separate deter-
minations whether to register as an e- 
filer. For example, an appellant may 
file and receive pleadings and MSPB 
documents by non-electronic means, 
even though his or her representative 
has registered as an e-filer. When a 
party has more than one representa-
tive, however, all representatives must 
choose the same method of service. 

(4) A party or representative may 
withdraw his or her registration as an 
e-filer. Such withdrawal means that, 
effective upon the MSPB’s receipt of 
this withdrawal, pleadings and MSPB 
documents will no longer be served on 
that person in electronic form. A with-
drawal of registration as an e-filer may 
be filed at e-Appeal Online, in which 
case service is governed by paragraph 
(j) of this section, or by non-electronic 
means, in which case service is gov-
erned by § 1201.26(b). 

(5) Registration as an e-filer applies 
only to a single MSPB appeal or pro-
ceeding. If an appeal is dismissed with-
out prejudice, however, and is later 
refiled, an election of e-filing status 
will remain in effect. An election of e- 
filing status will also remain in effect 
for purposes of filing a petition for en-
forcement under Subpart F of this 
part, or filing a motion for an attorney 
fee award or compensatory or con-

sequential damages under Subpart H of 
this Part. 

(6) Each e-filer must notify the 
MSPB and other participants of any 
change in his or her e-mail address. 
When done via e-Appeal Online, such 
notification is done by selecting the 
‘‘Pleading’’ option. 

(f) e-Filing not mandatory for e-filers. A 
party or representative who has reg-
istered as an e-filer may file any plead-
ing by non-electronic means, i.e., via 
postal mail, fax, or personal or com-
mercial delivery. 

(g) Form of electronic pleadings—(1) 
Options for e-filing. An appellant or rep-
resentative using e-Appeal Online to 
file a new appeal within the MSPB’s 
appellate jurisdiction (§ 1201.3) must 
complete the structured interview at 
that site (https://e-appeal.mspb.gov). For 
all other pleadings, the e-filer has the 
option of uploading an electronic file 
or entering the text of the pleading on-
line. Regardless of the means of filing a 
particular pleading, the e-filer will be 
allowed to submit supporting docu-
mentation such as attachments, in ei-
ther electronic or paper form, as de-
scribed in paragraphs (g)(2), (g)(3), and 
(h) of this section. 

(2) Electronic formats allowed. The 
MSPB will accept numerous electronic 
formats, including word-processing and 
spreadsheet formats, Portable Docu-
ment Format (PDF), and image files 
(files created by scanning). A list of 
formats allowed can be found at e-Ap-
peal Online. All electronic documents 
must be formatted so that they will 
print on standard 81⁄2 inch by 11 inch 
paper. 

(3) Requirements for pleadings with 3 or 
more electronic attachments. An e-filer 
who uploads 3 or more supporting docu-
ments, in addition to the document 
that constitutes the primary pleading, 
must identify each attachment, either 
by filling out the table for such attach-
ments at e-Appeal Online, or by 
uploading the supporting documents in 
the form of one or more PDF files in 
which each attachment is bookmarked. 
Each attachment must be designated 
with a brief descriptive label, which 
will include exhibit numbers or letters 
where appropriate or required, e.g., 
‘‘Exh. 4b, Decision Notice.’’ 
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(h) Hybrid pleadings that include both 
electronic and paper documents. An e- 
filer may file a hybrid pleading in 
which part of the pleading is submitted 
electronically, and part of the pleading 
consists of one or more paper docu-
ments filed by non-electronic means. 
All components of a hybrid pleading 
are subject to applicable time limits. If 
one or more parts of a hybrid pleading 
are untimely filed, the judge or the 
Clerk may reject the untimely part or 
parts while accepting timely filed parts 
of the same pleading. 

(i) Repository at e-Appeal Online. All 
notices, orders, decisions, and other 
documents issued by the MSPB, as well 
as all pleadings filed via e-Appeal On-
line, will be made available to parties 
and their representatives for viewing 
and downloading at the Repository at 
e-Appeal Online. In addition, most 
pleadings filed at the petition for re-
view stage of adjudication, and some 
pleadings filed at the regional office 
level, will be available at the Reposi-
tory. Also available at the Repository 
will be an electronic ‘‘docket sheet’’ 
listing all documents issued by the 
MSPB to the parties, as well as all 
pleadings filed by the parties, includ-
ing those pleadings that are not avail-
able for viewing and downloading in 
electronic form. Access to appeal docu-
ments at the Repository will be limited 
to the parties and representatives of 
the appeals in which they were filed. 

(j) Service of electronic pleadings and 
MSPB documents. (1) When MSPB docu-
ments are issued, e-mail messages will 
be sent to e-filers that notify them of 
the issuance and that contain links to 
the Repository where the documents 
can be viewed and downloaded. Paper 
copies of these documents will not or-
dinarily be served on e-filers. Pleadings 
submitted via e-Appeal Online will be 
available to parties and representa-
tives at the e-Appeal Online Reposi-
tory, and the MSPB will send e-mail 
messages to other e-filers notifying 
them of each pleading, with a link to 
the Repository. When using e-Appeal 
Online to file a pleading, e-filers will be 
notified of all documents that must be 
served by non-electronic means, and 
they must certify that they will serve 
all such documents no later than the 

first business day after the electronic 
submission. 

(2) Delivery of e-mail can encounter a 
number of failure points. If the MSPB 
is advised of non-delivery, it will at-
tempt to redeliver and, if that is unsuc-
cessful, will deliver by postal mail or 
other means. E-filers are responsible 
for ensuring that e-mail from 
@mspb.gov is not blocked by filters. 

(3) E-filers are responsible for moni-
toring case activity at the Repository 
at e-Appeal Online to ensure that they 
have received all case-related docu-
ments. 

(k) Documents requiring a signature. 
Electronic documents filed by a party 
who has registered as an e-filer pursu-
ant to this section shall be deemed to 
be signed for purposes of any regula-
tion in part 1201, 1203, 1208, or 1209 of 
this chapter that requires a signature. 

(l) Affidavits and declarations made 
under penalty of perjury. Registered e- 
filers may submit electronic pleadings 
in the form of declarations made under 
penalty of perjury under 28 U.S.C. 1746, 
as described in Appendix IV to this 
part. If the declarant is someone other 
than the e-filer, a physically signed af-
fidavit or declaration should be 
uploaded as an image file, or submitted 
separately as a non-electronic docu-
ment under paragraph (h) of this sec-
tion. 

(m) Date electronic documents are filed 
and served. (1) As provided in § 1201.4(l) 
of this Part, the date of filing for 
pleadings filed via e-Appeal Online is 
the date of electronic submission. All 
pleadings filed via e-Appeal Online are 
time stamped with Eastern Time, but 
the timeliness of a pleading is assessed 
based on the time zone where the 
pleading is being filed. For example, a 
pleading filed at 11 p.m. Pacific Time 
on August 20 will be stamped by e-Ap-
peal Online as being filed at 2 a.m. 
Eastern Time on August 21. However, if 
the pleading was required to be filed 
with the Western Regional Office on 
August 20, it would be considered time-
ly, as it was submitted prior to mid-
night Pacific Time on August 20. 

(2) MSPB documents served elec-
tronically on registered e-filers are 
deemed received on the date of elec-
tronic submission. 
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(n) Authority of a judge or the Clerk to 
regulate e-filing. (1) In the event that 
the MSPB or any party encounters dif-
ficulties filing, serving, or receiving 
electronic documents, the judge or the 
Clerk of the Board may order one or 
more parties to cease filing pleadings 
by e-filing, cease serving documents in 
electronic form, or take both these ac-
tions. In such instances, filing and 
service shall be undertaken in accord-
ance with § 1201.26. The authority to 
order the cessation of the use of elec-
tronic filing may be for a particular 
submission, for a particular time 
frame, or for the duration of the pend-
ency of a case. 

(2) A judge or the Clerk of the Board 
may require that any document filed 
electronically be submitted in non- 
electronic form and bear the written 
signature of the submitter. A party re-
ceiving such an order from a judge or 
the Clerk of the Board shall, within 5 
calendar days, serve on the judge or 
Clerk of the Board by postal mail, by 
fax, or by commercial or personal de-
livery a signed, non-electronic copy of 
the document. 

(o) MSPB reserves the right to revert to 
traditional methods of service. The MSPB 
may serve documents via traditional 
means—postal mail, fax, personal or 
commercial delivery—at its discretion. 
Parties and their representatives are 
responsible for ensuring that the MSPB 
always has their current postal mailing 
addresses, even when they have reg-
istered as e-filers. 

[73 FR 10129, Feb. 26, 2008] 

APPEAL OF AGENCY ACTION; PLEADINGS 

§ 1201.21 Notice of appeal rights. 
(a) When an agency issues a decision 

notice to an employee on a matter that 
is appealable to the Board, the agency 
must provide the employee with the 
following: 

(1) Notice of the time limits for ap-
pealing to the Board, the requirements 
of § 1201.22(c), and the address of the ap-
propriate Board office for filing the ap-
peal; 

(2) A copy, or access to a copy, of the 
Board’s regulations; 

(3) A copy of the MSPB appeal form 
available at the Board’s Web site(http:// 
www.mspb.gov), and 

(4) Notice of any right the employee 
has to file a grievance, including: 

(i) Whether the election of any appli-
cable grievance procedure will result in 
waiver of the employee’s right to file 
an appeal with the Board; 

(ii) Whether both an appeal to the 
Board and a grievance may be filed on 
the same matter and, if so, the cir-
cumstances under which proceeding 
with one will preclude proceeding with 
the other, and specific notice that fil-
ing a grievance will not extend the 
time limit for filing an appeal with the 
Board; and 

(iii) Whether there is any right to re-
quest Board review of a final decision 
on a grievance in accordance with 
§ 1201.154(d). 

(b) When the Department of Home-
land Security (or component thereof) 
issues a decision notice to an employee 
on a matter that is appealable to the 
Board, except as provided under 5 CFR 
9701.707, the Department must comply 
with the notice provisions set forth in 
5 CFR 1210.10. 

[72 FR 56884, Oct. 5, 2007] 

§ 1201.22 Filing an appeal and re-
sponses to appeals. 

(a) Place of filing. Appeals, and re-
sponses to those appeals, must be filed 
with the appropriate Board regional or 
field office. See § 1201.4(d) of this part. 

(b) Time of filing. (1) Except as pro-
vided in paragraph (b)(2) of this sec-
tion, an appeal must be filed no later 
than 30 days after the effective date, if 
any, of the action being appealed, or 30 
days after the date of the appellant’s 
receipt of the agency’s decision, which-
ever is later. Where an appellant and 
an agency mutually agree in writing to 
attempt to resolve their dispute 
through an alternative dispute resolu-
tion process prior to the timely filing 
of an appeal, however, the time limit 
for filing the appeal is extended by an 
additional 30 days—for a total of 60 
days. A response to an appeal must be 
filed within 20 days of the date of the 
Board’s acknowledgment order. The 
time for filing a submission under this 
section is computed in accordance with 
§ 1201.23 of this part. 

(2) The time limit prescribed by para-
graph (b)(1) of this section for filing an 
appeal does not apply where a law or 
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